In the United States Court of Federal Claims

No. 03-265C
To Be Published
Filed January 22, 2004
Corrected Copy Filed January 23, 2004

khkhkhkkkhkhhhkhkhhhhhhhhdhddhhhhdxhhhdddhhxxx*x

*

*

DANIEL J. BERNARD, pro se,
Plantiff, Appointment of Counsd;
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Danid B. Bernard, pro se.

Michad Panzera, Washington, D.C., for defendant, with whom were Assistant Attorney Generd Peter
D. Keider, Director David M. Cohen, and Assistant Director Bryant G. Snee, al on behdf of the United
States Department of Jugtice, Civil Divison, and Major Vanessa Crockford and Major Louis
Birdsong, Of Counsdl, Department of the Army.

MEM ORANDUM OPINION AND FINAL ORDER
BRADEN, Judge

One of the most important duties of the United States Court of Federal Clamsisto adjudicate
money claims brought by those who serve and have served in the nation’ s military, many of whom appear
before the court on apro sebasis. For thisreason, the court historicaly hasheld such litigantsto afar less
gringent sandard in framing and presenting their daims. Thislatitude, however, does not relieve apro se
plaintiff from mesting jurisdictiona requirements.

The court has afforded plaintiff in this case a*“second chance’ to present his clams to meset these
requirements withthe advice of knowledgesble trid counsel who waswillingto assst inthat effort onapro



bono bass—dl to no avall. Therefore, for the reasons set forth in the court’s September 30, 2003
memorandum opinion, restated herein for the convenience of any gppellate review requested, plaintiff’s
September 2, 2003 First Amended Complaint is now dismissed in its entirety.

RELEVANT FACTSAND PROCEDURAL BACKGROUND

On January 3, 2000, plaintiff was ranked asa Mgjor in the Department of the Army (“Army”).
Histitle was Assstant Staff Judge Advocate in the Judge Advocate Genera Corps. In August 2001, he
was released from active duty and placed on the Temporary Disability Retirement List (“TDRL”).

On Jduly 2, 2002, following anadminidrative hearing, a Physical Evauation Board (“PEB”) found
that plaintiff was physicaly unfit to perform the duties of his office and grade, but at a leve that did not
qudify himfor permanent retirement benefits. A soldier can receive benefits upon retirement or separation
only if therating for a permanent disability is at 30 percent or above, as set forthin 10 U.S.C. § 1201
(1994) (retirement), 8§ 1203 (1994) (separation), and 8 1210 (1994) (separated or retired while on the
TDRL).? After reaching its decision, the PEB received an e-mail statement from plaintiff to hisco-counsd,
whichthe PEB treated as arebutta and forwarded to the United States Army Physica Disability Agency
(“USAPDA™). Thisfiling prompted the USAPDA to review the PEB decison.® On July 30, 2002, the
USAPDA affirmed that the PEB’ s disability determination was based on substantia evidence.

On February 5, 2003, plaintiff filed atimey complaint dleging various violations of law relaed to
his discharge and the PEB and USAPDA decisions. On April 11, 2003, the United States, on behdf of
the Army (“the government”), filed a confidentia motion to dismiss that has been placed under sedl. A
redacted public versionof this motionisonfilewiththe Clerk of the Court. On June 30, 2003, plaintiff filed
a mation for leave to amend the initid February 5, 2003 complaint, together with a proposed amended
complaint, and amotion to strike concerning a February, 2001 Officer Evaluation Report. See April 11,

! TDRL saus qudifies a soldier for disability retirement on a temporary basis, “when it is
determined that the soldier is qualified for disability retirement under 10 USC 81201 but for the fact that
his or her disability is determined not to be of a permanent nature and stable” Army Regulation (“AR”)
635-40 77-2(a). A soldier onthe TDRL “must undergo aperiodic medica examination and PEB [Physica
Evauation Board] evauation at least once every 18 months to decide whether a change has occurred in
the disability for which the soldier was temporarily retired.” AR 635-40 [7-4.

2 AR 635-40, “Pnysicd Evauationfor Retention, Retirement, or Separation” (“AR 635-40") sets
forth the procedures that govern the PEB.

3 AR 635-40 14-22(3) providesthat the USAPDA will review casesin“ Formal proceedingswhen
the soldier nonconcurs with the PEB findings and recommendetions, submitsa statement of rebuttal within
the required time frame, and congderation of the rebuttal by the PEB does not result in a change to its
findings and recommendations.”



2003 government’ smationto dismiss (Attachment A) and plaintiff’s June 30, 2003 response. OnAugust
15, 2003, the government replied. On September 2, 2003, plaintiff filed amotion for leaveto fileasecond
amended complaint (without a proposed amended complaint), amotion to reverse the August 15, 2003
resssgnment of the case, and a motion for gopointment of counsd. On September 4, 2003, the
government responded. On September 15, 2003, the Chief Judge denied plaintiff’ smotion to reverse the
reassgnment of this case to the undersigned judge.

On September 30, 2003, the undersigned judge issued an opinionand order that granted plaintiff’s
June 30, 2003 motion to file an amended complaint, but dismissed with prejudice paragraphs 1-3, 6-10,
20, and 22 thereof because the United States Court of Federa Claims had no jurisdictionover the dams
et forth therein. The court granted plaintiff until January 9, 2004 to consider the court’ s ruling regarding
deficienciesin the remaining clams and the opportunity further to amend his complaint.

The court, at plaintiff’s request, dso located knowledgesble tria counsd to consult with plaintiff
on apro bono bass. On December 22, 2003, plaintiff filed a notice of gpped regarding the September
30, 2003 memorandum opinion and order to the United States Court of Appedls for the Federa Circuiit.
Since plantiff did not file an amended complaint regarding the remaining clams, for the reasons set forth
herein they aso are now dismissed.

DISCUSSION
1. Relevant Standards Of Review
a. A Pro SePlaintiff

Fantiff isapro se litigant and therefore the court holds the pleadings to a less stringent standard
than alitigant represented by counsdl. See Hughes v. Rowe, 449 U.S. 5, 9 (1980). It haslong beenthe
traditiona role of the court to examine the record “to see if [a pro se] plantiff has a cause of action
somewhere displayed.” Ruderer v. United States, 188 Ct. Cl. 456, 468 (1969). Although the fact that
aplantiff “acted [pro se] inthe drafting of his complaint may explain itsambiguities.. . . it doesnot excuse
itsfalures, if such therebe” Henkev. United Sates, 60 F. 3d 795, 799 (Fed. Cir. 1995).

b. Subject Matter Jurisdiction

A complaint mugt contain “a short and plain satement of the grounds upon which the court’s
jurisdictiondependd.]” RCFC8(a)(1). “Determination of jurisdiction sartswith thecomplaint, which must
be well-pleaded in that it mug state the necessary dements of the plantiff’s dam, independent of any
defense that may be interposed.” Holley v. United States, 124 F.3d 1462, 1465
(Fed. Cir. 1997) (ating Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. 1
(1983)). When deciding a motion to digmiss for lack of subject matter jurisdiction, pursuant to RCFC
12(b)(1), the court may examine rdevant evidence in order to resolve any factud disputes. See, e.g.,



Moyer v. United States, 190 F.3d 1314, 1318 (Fed. Cir.1999); Cedars-Snai Med. Ctr. v. Watkins,
11 F.3d 1573, 1584 (Fed. Cir.1993), cert. denied sub nom., Cedars-Snai Med. Ctr. v. O'Leary, 512
U.S. 1235 (1994).

c. FallureTo State A Claim Upon Which Relief Can Be Granted

A complaint mugt set forth “a short and plain atement of the daim showing that the pleader is
entitled tordief[.]” RCFC 8(a)(2). When decidingamotion to dismissfor falureto sateaclaim, the court
must assume that al undisputed facts aleged in the complaint are true and draw al reasonable inferences
in the non-movant’ sfavor. See, e.g., Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); Boyle v. United
Sates, 200 F.3d 1369, 1372 (Fed. Cir.2000) (“In reviewing the dismissa, we must accept al well-
pleaded factud dlegations astrue.”); Perez v. United Sates, 156 F.3d 1366, 1370 (Fed. Cir.1998) (“In
reviewingthedismisd . . . we are mindful that we must assume dl well-pled factua dlegations astrue and
make dl reasonable inferences in favor of . . . the nonmovant.”). “Conclusory dlegations of law and
unwarranted inferences of fact,” however, do not sufficeto support adam. SeeBradleyv. Chiron Corp.,
136 F.3d 1317, 1322 (Fed. Cir.1998).

d. Military Proceedings

The court may review the process and procedures of military proceedings, but “judicia deference
to adminidrative decigons of fitness for duty of [a] service member isand of right should be the norm.”
Maier v. Orr, 754 F.2d 973, 984 (Fed. Cir. 1985); see also Orloff v. Willoughby, 345 U.S. 83, 93-94
(1953) (reminding the lower courts that “judges are not given the task of running the Army. . . . [o]rderly
government requiresthat thejudiciary be . . . scrupulous not to interfere withlegitimate Army mattery.]”).
Accordingly, when contesting the process and procedures of military proceedings, the plaintiff bears the
burden to overcome the “strong, but rebuttable, presumption” that the military discharges its duties
“correctly, lawfully, and in good faith.” Hary v. United Sates, 223 Ct. Cl. 10, 17 (1980) (citations
omitted). “Perfect objectivity in the rating process cannot be expected or even hoped for. In the face of
this presumption, plantiffs must do more, to invoke court intervention, than merely alege or prove that an
OER seemsinaccurate, incomplete, or subjectiveinsome sense.” Id. The military “has great discretionin
determining who will servein it and a what point they will no longer be &ble to serve.” Colev. United
Sates, 52 Fed. Cl. 429, 431 (2002) (ating Murphy v. United States, 993 F.2d 871, 872 (Fed. Cir.
1993) (holding the military’s decison to reease a dlamant from active duty was nonjudticiable: “the
existence of jurisdiction does not confirm the court’ s ability to supply relief.”).

Accordingly, the plantiff bears the burden of showing that the PEB and USAPDA proceedings
were arbitrary, capricious, not supported by substantial evidence, or contrary to applicable statutes and
regulations. See Heisig v. United States, 719 F.2d 1153, 1156 (Fed. Cir. 1983) (holding that the
“repongbility for determining who isfit or unfit to servein the armed servicesis not ajudicid province .
.. courts cannot subgtitute their judgment for that of the military departments when reasonable minds could
reach differing conclusions on the same evidence.”) (citations omitted)); see also Rose v. United Sates,
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35 Fed. Cl. 510 (1996) (upholding PEB decision regarding disability rating); Pomory v. United Sates,
39 Fed. Cl. 213 (1997) (upholding the USAPDA decision regarding disability rating).

2. Plaintiff’sMotion For Leave To Amend Complaint

On June 30, 2003, plantiff filed amotionfor leave to amend the February 5, 2003 complaint. The
amended complaint proposesto make severa subgtantive changes. Thefirs amendment requeststhe court
to subdtitute the Secretary of Defense for the Secretary of the Army as adefendant. The United States,
asopposed to individud government officers, is the only proper defendant before the United States Court
of Federd Clams. See Brown v. United States, 105 F.3d 621, 623 (Fed. Cir. 1997). Therefore, the
court denies plaintiff’s motion to amend in this part.

The second amendment would expand the statement of jurisdictionto include: the Tucker Act, 28
U.S.C. § 1491; the Military Pay Act, 37 U.S.C. 88 204 and 205; and 10 U.S.C. 88 1201, 1202 and
1214, whichgovernmilitary retirement and separationfor physica disability. Theinterestsof justicerequire
the court to grant plaintiff’ smotionfor leave to amend the statement of jurisdiction. See Ruderer, 188 Ct.
Cl. at 468.

Thethirdamendment would add a paragraph 23 asserting that the plaintiff istemporarily 50 percent
disabled and permanently 30 percent disabled, which, if established, would entitle him to be placed onthe
TDRL and to permanent retirement with the benefits that follow. Plantiff’s motion appears to have been
prompted by defendant’s motion to dismiss, wherein the complaint in this case was compared with that
inCole. Inthat decison, the court ruled uponandlegationidentica to that proposed in paragraph 23, but
held that while it satisfied jurisdictiona requirements, the complaint as a whole did not state a dam on
whichrdlief could be granted. SeeCole, 52 Fed. Cl. at 431. Becausethelanguage of proposed paragraph
23 will cure ajurisdictiond defect, plaintiff’ smotionfor leave to amend is granted to alow the addition of

this paragraph.
3. Deficiencies In Plaintiff’s Amended Complaint

Thegravamenof plantiff’ sinitiad complant appeared to be that he should not have beendischarged
fromthe Army. The amended complaint, however, asserts that the PEB and USAPDA decisions were
flawed and should have resulted in afinding thet plaintiff was 30 percent disabled. The complaint, asit is
currently pled, includes claims that must be dismissed for reasons the court will now discuss.

a. Subject Matter Jurisdiction

InUnited Satesv. Testan, 424 U.S. 392 (1976), the Supreme Court held that the Tucker Act
only confers jurisdiction when a separate substantive right exists that is enforceable againgt the United
States for money damages. See 28 U.S.C. § 1491 (1994). If the complaint does not clearly state an
independent money-mandating source, asameatter of law, the complaint must be dismissed. See Gollehon



Farming v. United States, 207 F.3d 1373,1379 ( Fed. Cir. 2000); Palmer v. United Sates, 168 F.3d
1310,1312-13 (Fed. Cir. 1999). The government’smotion to dismiss assertsthat the complaint, even as
amended, does not properly identify a congtitutiond, statutory, or regulatory provision mandating payment
of monetary damages. Therefore the United States Court of Federal Claims has no jurisdiction over
plantiff's dams The court agrees that the following clams must be dismissed because they do not
establish subject matter jurisdiction in the court or a separate subgtantive right that requires a monetary
recovery. See RCFC 12(b)(1); Clark v. United States, 322 F.3d 1358, 1362 (Fed. Cir. 2003).

Paragraph one aleges sexua harassment; however, the court doesnot have jurisdictionover sexud
harassment daims under Title V11 of the Civil RightsAct of 1964. See Cottrell v. United States, 42 Fed.
Cl. at 144, 149 (1998).

Paragraph two aleges fdse imprisonment. Again, the court has no jurisdiction over such clams.
See Quillin v. United States, 228 Ct. Cl. 727 (1981).

The amended complaint also includes severd damsthat plaintiff’s Due Process rights under the
Ffth Amendment of the United States Conditution were violated. Paragraph 3 aleges that the
unavalahility of legd counsel during plaintiff’ sincarcerationfor medica treatment violated his due process
rights. Paragraph 9 dleges a due process violation concerning security clearance procedures. Paragraph
10 dleges a due process violation and a violaion of the Equa Protection Clause of the Fourteenth
Amendment of the United States Congtitutioninrelationship to PEB medica discharge hearings. Paragraph
20 dleges “fraudulent conspiracy” to violae plantiff’'s due process rights. Paragraph 22 clams that
plaintiff’s due process rights cannot be receptured. A plantiff is not precluded from raising due process
camsin the United States Court of Federa Claims, but may only do so when the payment of money isa
condtitutiondly recognized remedy. See Holley v. United States, 124 F.3d 1462, 1465-66 (Fed. Cir.
1997). Theremedy for violations of the Due Process Clause, apart from Just Compensation claims, and
the Equa Protection Clause, is not the payment of money but equitable relief that canonly be afforded by
an Article 11 court. See LeBlanc v. United States, 50 F.3d 1025, 1028 (Fed. Cir. 1995). The United
States Court of Federal Clams does not have equitable jurisdiction, other thanbid protest clamsthat arise
under 28 U.S.C. § 1491(a)(3) (1994).

Paragraph 6 aleges violations of privacy rights, however, the court does not have jurisdiction to
adjudicate damsunder the Privacy Act, 5 U.S.C. 8552a (1994); see also Rogersv. United Sates, 15
Cl. Ct. 692, 698 (1988) (haldingthat aformer V eterans Administration employee could not sue the agency
for Privacy Act violations).

Paragraph 7 aleges “fraudulent revocation” of plantiff’s security clearance. The court does not
have jurisdiction over this daim because the Supreme Court has held suspension of a security clearance
doesnot rise to a legd or equitable clam. See Dept. of the Navy v. Egan, 484 U.S. 518, 528 (1988)
(holdingaNavy employee discharged after security clearance was revoked had no legd right to clearance).



Paragraph 8 dleges fraudulent withholding and destruction of certain Army investigation records
relating to plantiff’s Officer Evaluation Report and security clearance, as wel as an dlegation of sexud
harassment, invoking the Due Process Clause and the Freedom of InformationAct, 5U.S.C. §552 (1994)
(“FOIA”). The court does not have jurisdiction over FOIA clams. SeeRogers, 15 Cl. Ct at 698. And,
as discussed herein, the court also does not have jurisdiction over the congtitutiond, security, or sexud
harassment components of thisclam.

Hndly, to the extent that paragraphs 1, 2, 3, 6, 7, 8, and 20, in part or inwhole, sound intort, the
court does not have jurisdictionover suchdams. See 28 U.S.C. § 1491(a)(1) (1994); seealso Cottrell,
42 Fed. Cl. at 149 (dismisang request for review of decisonby ABCMR for lack of jurisdiction, because
damwas based on tort, discrimination and other “jurisdictionaly unsound theories” and rgjecting daims
based on fraud and conspiracy).*

Federal jurisdiction must be established at the onset of the suit. See Albret v. Kevex Corp., 729
F.2d 757, 765 (Fed. Cir. 1984). The United States Court of Federal Claims, however, does not have
subject matter jurisdiction over the dams asserted in paragraphs 1-3, 6-10, 20 and 22 of the amended
complaint. Accordingly, those clams are now dismissed, with prgudice. See RCFC Rule (12)(b)(1).

b. FailureTo State A Claim

The remaining daims of the amended complaint attempt to alege an unlawful denid of disability
retirement benefits. See Pope v. United States, 15 Cl. Ct. 218, 221 (1988) (“It is undisputed that this
court has the jurisdiction to review discretionary actions of military departments concerning denid of
disability retired pay, discharge of Army officers on active duty, determinations of whether a person isfit
for duty, and correctionof militaryrecords.”). Therefore, the complaint inthis case must set forth sufficient
factud dlegations, which if established, would demongtrate that the PEB and/or USAPDA proceedings
were“arbitrary, capricious, contrary to law, or unsupported by substantia evidence.” Cole, 52 Fed. Cl.
at 431 (dismissng the complaint for falure to sate a dam, in a case concerning an appeal from a PEB
determinationto the Army Board for the Correction of Military Records where no evidence was provided
that the Board' s findings were unsupported by substantid evidence).

“ By naming individua government officers as defendants on the face of the complaint and in
paragraphs 1-14 and 17, plaintiff gpopearsto be claiming that congtitutiond violations arose as a result of
the actions of these individud officers. See Bivens v. Sx Unknown Named Agents of the Federal
Bureau of Narcotics, 403 U.S. 388 (1971) (cresting cause of action for money damagesin remedy of
condtitutiond violations committed by government officers acting under color of federa law). The court,
however, does not have jurisdiction over Bivensdams. See, e.g., Earnest v. United States, 33 Fed. Cl.
341, 345 (1995) (dtating that a Bivens claim is not the same as aclam againg the United States).



The following dams of the amended complaint appear to have some relevancy to the PEB and
USAPDA proceedings, however, as presented, they are inauffident to support dams for rdief that the
court can adjudicate.

Paragraph 4 dlegesthat plantiff’ SOER was“fdseand mideading” and submitted after insufficient
supervisory time. Paragraph 5 dleges that an Army officer fraudulently represented himsdf as plaintiff's
commander. Plantiff gopears to be referring to the officer’ s role in performing the OER; however, the
evauating officer was asenior JAG atorney. The dlegationsin these paragraphs, however, do not state
auffident factsto evidence the PEB or USAPDA proceedings, as gpplied in this case, were arbitrary and
capricious, not supported by substantia evidence, or contrary to law. Moreover, the court does not have
jurisdictionover fraudulent misrepresentation by government officids. See Armstrong v. United States,
230 Ct. Cl. 966 (1982) (holding that a claim based on misrepresentations regarding digibility for veterans
benefits was tort claim).

Paragraph 11 dleges that evidence was presented to the PEB, without plaintiff having an
opportunity for rebuttal. Plaintiff’ semail statement to hisco-counsel, however, wasforwarded to the PEB,
which then forwarded it to the USAPDA, prompting areview of the PEB’sfindings. Nothing is aleged
inthis paragraphthat indicateshow ether the process or procedure of the PEB or USAPDA deviated from
federal law or Army regulations. Moreover, there are no facts dleged asto what the plaintiff might have
proffered instead that would have changed the outcome of either decision.

Paragraph 12 dlegesthat plantiff did not have competent lega representationinthe aforementioned
proceedings. The plaintiff acted as co-counsd with a JAG soldier’ s attorney gppointed to represent him
at the PEB proceedings. This dam, however, dleges no specific facts that would show plaintiff did not
have competent representationor that his rightswere violated. See, e.g., AR 635-40 4-21e (1) (setting
forth the soldier’s rights in the PEB process.)® In addition, no facts are dleged that indicate either the
process or procedures of the PEB or USAPDA proceedings were arbitrary and capricious, not based on
substantia evidence, or contrary to law.

Paragraph 13 dleges due process and equd protection violaions concerning the PEB procedures,
because they are “notorioudy corrupt.” Such a conclusory dlegationis amply insufficient to stateadam.

® Theserightsinclude: protection under the Privacy Act; the soldier’ sright to tetify and introduce
witnesses and other evidence; to submit unsworn statements without cross-examination; and to remain
dlent. AR 635-40 14-21h provides for the right to representation and for the duties of counse, including
to advise the soldier of his or her rights; to prepare the soldier’s case for presentation to the board; to
request the PEB arrange for the attendance of witnesses; to examine witnesses and submit oral or written
arguments, to counsd the soldier on the board' s findings, and uponrequest, to assist in the preparation of
the rebutta .



See Bradley, 136 F.3d at 1322. Inlight of other daims asserted, it is not clear whether this dam aso
applies to the USAPDA process and procedures.

Paragraph 14 dleges that not al information presented to the PEB was provided to the plantiff.
This dlegation, while more specific, does not state how federal law or Army regulations were violated and
how the PEB’ s process and procedureswere arbitrary and capricious, not based on subgtantia evidence,
or contrary to law. Aswith paragreph 13, it isnot clear whether this clam aso gppliesto the USAPDA
process and procedures.

Paragraph 15 dleges that the PEB process did not comply with Army regulations, but this
conclusory alegation fails to specify what federa law or Army regulations were violated and whether this
clam aso appliesto the USAPDA process and procedures.

Paragraph 16 alleges that “reviews’ of the PEB were not performed or not provided to the plaintiff
(alegedly in violation of FOIA); however, as discussed infra, the PEB’ sdecisioninfact wasreviewed by
the USAPDA. And again, the court has no jurisdiction over clams regarding aleged FOIA violations.

Paragraph 17 dleges that an Army officer “fraudulently conspired to withhold travel fees and
benefits to the plantff and discharged the plantiff early in order to impose negdive income tax
consequences on the plantiff, and that he fraudulently withheld the reviews of plaintiff’s medica board
[dlegedly in violation of due process and FOIA].” This clam has no relevance to the PEB’s decison.
Agan, as discussed infra, the court does not have jurisdiction over thistype of condtitutional clam or a
FOIA dam.

Paragraph 18 aleges the fraudulent withholding and destructionof plaintiff’s medica records, but
thisdamrefersto no federal law or Army regulationthat was dlegedly violated or how the aleged violation
affected the PEB and USAPDA proceedings.

Paragraph 19 alleges that the Army falled, and continuesto fall, to provide plaintiff with sufficient
medica trestment. In this context, an alegation of insufficient medica care may be a tort dlegation. To
the extent plaintiff is dleging that he was improperly denied trestment while on TDRL, and that this
impacted the PEB and USAPDA proceedings, this may amount to a due processclam, but one that this
court has no jurisdiction to adjudicate. To the extent plaintiff is dleging that he is entitled to medical
treatment upon retirement, this paragraph may be read in conjunction with paragraph 23.

Paragraph 21 dams that anadminigtrative appeal was madeimpossible by defendant’ sfraudulent
acts, but this alegation does not explan how or why the USAPDA process and procedures were not
adequate.

Fndly, Paragraph 23 of the amended complaint assertsthat “plaintiff is temporarily 50% disabled
and permanently 30% disabled, thereby entitling him to placement onthe Temporary Disability Retirement



Ligt, and eventud permanent retirement, dong with the retirement, insurance, and medical benefitsthat go
aong with those gatuses” Former Army personnd, however, are not entitled to medicd trestment in the
absence of datutory retirement status. See, e.g., Schism v. United States, 316 F.3d 1259 (Fed. Cir.
2002) (the right and scope of military medica care is drictly governed by statute and regulation).
Paragraph 23, however, as discussed herein, does not set forth, and is unsupported by, any facts that
would demongtrate how or why the PEB’ s process and procedures, or those of the USAPDA, were
arbitrary and capricious, not based on substantia evidence, or contrary to law.

For these reasons, paragraphs 4-5, 11-19, 21 and 23 of the amended complaint are due to be
dismissed for falure to state a claim upon which rdlief can be granted. See RCFC 12(b)(6). The court,
however, granted plaintiff additiona time to January 9, 2004 to further amend deficienciesinthe complaint
addressed by the court’s September 30, 2003 memorandum opinion and judgment. Plaintiff falled to
amend his complaint on January 9, 2004.

4, Motion For Appointment Of Counsel

On September 4, 2003, plantiff requested that the court gppoint counsd to pursue hisdams. The
court does not have theauthorityto appoint counsel. The court, however, isnot prohibited from requesting
a private counsdl to review plaintiff’s public file in this case and the pleadings filed to date to ascertain
whether aproper cause of actionmay lie that can be adjudicated by the court. Thevenueof plaintiff’sduty
post and the origination of his OER was Birmingham, Alabama. Accordingly, the court has contacted
Whatley Drake, LLP, anationdly known plaintiff’ sfirmin Birmingham, Alabama (1100 Financial Center,
505 20™ St. N., Birmingham, Alabama 35203-2605, ph.# 205-328-9576), and requested that Peter
Burke, a partner inthat firm, assign one of the firm’ s atorneys to review the file, consult with plaintiff, and
ascertainwhether the complaint may be amended to cure the deficienciesidentified herein. Thefirm agreed
to provideitsservicesfor this limited assgnment pro bono. Of course, the plaintiff wasunder no obligation
to contact the Whatley Drake firm and it was made clear that plaintiff was free to consult with any other
law firm or individua counsd thet he may wish.

On December 23, 2003, the court was advised by the firm of Whatley Drake, LLP that dthough
plantiff did consult with the firm on severd occasions, plantiff decided onhisown to file an apped of the
court’s September 30, 2003 judgment in the United States Court of Appedls for the Federa Circuit and
adso hasfiled apro se action in the United States Didtrict Court for the Didrict of Columbia. Under the
circumstances, counsd understandably decided it could no longer be of service to plaintiff. See
attachment Exhibit 1. Nevertheless, thecourt isgrateful to thefirm of Whatley Drake, LLPfor attempting
to assg plaintiff and the court.
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CONCLUSION

Becausethe court did not have subject matter jurisdictionover paragraphs 1-3, 6-10, 20, and 22
of the amended complaint, these dams were dismissed with prejudice on September 30, 2003. The court
alowed plantiff until January 9, 2004 to further amend defects in the remainder of the September 2, 2003
Firs Amended Complaint. Plaintiff has eected not to amend. Accordingly, the government’s April 11,
2003 motion to dismiss, pursuant to RCFC 12(b)(6), is granted and paragraphs 4-5, 11-19, 21 and 23
aredismissedwithout prejudice. Plaintiff’ s September 2, 2003 First Amended Complaint isnow dismissed
initsentirety. The Clerk of the Court is directed to enter afina judgment accordingly.

IT ISSO ORDERED.

SUSAN G. BRADEN
Judge
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